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; The essence of the problem boils down to the complicated question - well-known in a number of jurisdictions — of delineating the boundary which draws the line be​tween, on the one hand, protecting the court from contempt and slander and, on the other, freedom of speech, expressing itself with respect to the possibility of criticising a court ruling.
The Case of the Speaker of the House, Oleksy
Let us start by remembering a widely covered recent event in Poland. The Speaker of the Polish Sejm (second chamber of parliament) Jozef Oleksy was ruled by the court to be a so-called lustration liar. In the moments following the announcement of this ruling and just after the judges had left the court, he stepped out to the centre of the courtroom and gave an impromptu press conference, during which he described the ruling, and indeed the whole proceedings, as a "farce", and then said: "I have the impression that the ruling was decided upon in advance". It would be hard to claim that this statement resulted in any particular consternation. The conduct of Polish politicians, not only those coming from the former communist nomenclature, is so vulgar that public opinion has become used to all kinds of behaviour, which do not fit into the boundaries of good manners. This lowers the level of expectations and thus no one is particularly surprised or indignant about anything any more.
Contempt of court in Polish law
This event prompted "lus et Lex" (of which Professor Jo Carby-Hall is a prominent member) to submit to the public prosecutor's office that Jozef Oleksy had commit​ted an offence, which according to the provisions of the Polish criminal code could be qualified as slander ("I have the impression that the ruling was decided upon in advance") or contempt ("farce"). In the case of public contempt of a "constitutional organ of the Republic of Poland", this can be qualified as an offence under article 226 para,3 c.c., which in accordance with the principles of interpretation covers the offence of slander.
The actual description, which could be open to discussion, matters less. The more important thing is the fundamental question about the acceptability of this type ot behaviour in the light of the law applying in Poland. This is not only a question of concrete provisions of the criminal code, but its acceptability in the whole system of binding law, which also consists of the standards of European law, including the Eu​ropean Convention on Human Rights and Fundamental Freedoms of 4 November 1950 in which the right to freedom of speech plays a special role.
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It is perhaps worth explaining the reasons for which, after lengthy delV tions and waiting in vain for reactions from other people or institutions (such a f' instance the parliamentary Ethics Committee), the board of the "Ins et Lex" found tion decided to take such a drastic step. The first reason, or rather the immediaf motive for our undertaking, was without doubt our indignation and abhorrence of this type of behaviour. But, as already signalled, since such emotions often accom​pany our observance of political life in Poland, these were not decisive factors. We were more concerned to bring to the attention of public opinion, that such behav​iour transgressed already low standards of public life and that only a quick reaction could stop such types of behaviour from becoming widespread. We also wanted to draw attention to the need to lay down limits on the acceptability of criticism of court rulings.
It is significant (symptomatic) that although the actual behaviour of the Speaker of the House did not give rise to any public reaction, our announcement on committing an offence resulted in a veritable storm of media reaction. On the one side, we received many demonstrations of support, on the other we met with very bluntly expressed attacks, which reached us especially though the medium of the Internet. We were even accused (again by the same Oleksy) of wanting to turn at​tention to ourselves in this way. It is difficult to say, which of these voices predomi​nated, but when reading through the latter from a masochistic sense of duty I realised that they were certainly not written from a feeling that the freedom of speech was being threatened or any concern about the shape of democracy. On the contrary, they originated from people and milieus - if one can judge from the way they expressed themselves - for whom concern for any kinds of standards in public life are simply not an issue. However, if one considers the deeper reasons for these types of reactions it would seem that the sources of many of them can be found in the general animosity towards the administration of justice, which in Poland is go​ing through a crisis and which rightly is very critically evaluated. Barely every fifth citizen of our country has a positive opinion about the work of our courts. It is also characteristic that those who have had contact with courts have a worse opinion of them than those who have had no contact with them.
Admissibility of criticism of court rulings
Our pronouncement also met with a strong reaction from two well-known liberal legal theoreticians, i.e. W. Osiatynski and W. Sadurski, who in the pages of the most widely read Polish dailies, "Gazeta Wyborcza" (04.01.2005) and "Rzeczpospolita" (06.01.2005) claimed that our pronouncements were an attack on the freedom of speech and a threat to the right to criticise court rulings, The former wrote: "Courts cannot be above the law and beyond any criticism, but the delendafl though sentenced has the right to express his anger. An individual whom the court
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has punished by a sentence can call this a 'farce' or a 'political ruling'. That is sim​ply his opinion and no one has the right to take it awray from him. The Foundation is making a fool of itself. And not only that - in the action being taken by lus et Lex there is a certain threat to democracy. It is based on a strenuous effort to expunge courts of any criticism. Courts are not sacred cows". Whereas the latter, notably a member of the editorial board of lus et Lex, added: "the conviction, that respect for judges can be strengthened by protecting them from public criticism, is based on a mistaken understanding of the function of public opinion".
Both statements show the extent to which misunderstandings can arise. None of us suggested that courts and their rulings should not be criticised. The lus et Lex Foundation, whose main aim under its statutes is to reform the Polish justice system, is one of the main critics. We have often voiced the opinion that discussion, com​mentaries, and criticism of court rulings should go much further than is currently the practice. 'There is general agreement that courts cannot function in a vacuum. In courts decisions are made on guilt or lack of guilt [...] but that does not mean that prior to or during deliberations there cannot be room for a discussion on the subject in various fora such as specialist publications, the generally accessible press as well as among the general public [...]". The scale of mistaken ideas in this field is well illustrated by the opinion which is often come across here that "one does not com​ment on the rulings of an independent court". This is a mindset that we are trying to contest.
It is in the interest of a democratic State that court rulings are subjected not only to administrative assessment and control but also to appraisal and criticism from public opinion, including also interested parties such as defendants or those al​ready sentenced, whose opinions may even be - understandably - incorrect, unjust and emotional. Courts, as Judge Amua Sekyi of the Supreme Court of Ghana has ob​served: "[...] must respect the right of every citizen to free and unhindered pro​nouncements about public affairs, regardless of whether they refer to the executive, the legislature or the judiciary".2 3 Similarly Lord Denning, in his ruling on a press report, declared: "The said article criticises this ruling. And in its references to the Court of Appeal it makes mistakes [... ] However I insist that we will not take advan​tage of the charge of contempt of court to maintain our authority. This has to rest on certain fundamental principles. Neither shall we make use of this charge in order to quash those who come out against us. We do not fear criticism and it does not give rise to any animosity on our part",4 The most outspoken was Judge Black of the US Supreme Court, who stated: "the assumption that respect for the courts can be gained by protecting judges from critical publications mistakenly evaluates the character of American social opinion. Saying what one thinks about public institu-|toons, even if this is not always done in good taste is a valued American prerogative. Enforced silence, even if only restricted to protecting the authority of the courts would probably provoke aversion, distrust and contempt to a much greater extent
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than it would increase respect". 5 6    This judgment is referred to by the abo Professor Sadurski who considers it to be decisive.



The limits of acceptable criticism
In our opinion, however, the controversy is not about whether court rulings sh be subject to criticism, but whether such criticism can be completely discreti or whether it should be contained within certain parameters that are defined bv th interests of a democratic State applying the rule of law. Can it take any kind of di cretionary form or should it be subjected to defined principles, dictated not only by good taste and manners but also by prevailing legal norms. There is surely no doubt that for a court to realise its aims it has to be able to count on a degree of self-control and curbing of emotions on the part of participants. To this end, special procedures and even rituals of a court sitting have been created. Examples are showing respect for the court by rising when the judge enters and leaves the court, symbols of office such as the gown, the judge's chain, etc.
Let us draw attention to the fact that J. Oleksy did not come out with criticism of a ruling unfavourable to himself, saying that he would appeal and giving the rea​sons for this, which he was fully entitled to do. No, he did something quite different; Taking advantage of his status as a public figure, he appeared in the courtroom itself (in facia ciiriae - despite the absence of the court it was on its terrain) and staged an impromptu press conference during which he talked not so much about the merits of the case but rather he accused the court and the prosecutor of disreputable behaviour, calling the proceedings a "farce" and saying "I have the impression that the ruling was decided upon in advance". In this way, he tried to influence the as yet unfinished court proceedings by encouraging a media and political reaction.
In our opinion what was especially reprehensible in this case was the use of his high status as speaker of the House, whose behaviour can more easily lead to the dis​semination of inappropriate patterns of behaviour, of which we already had exam​ples. Recently a trade union leader commented on the 400 zlotys tine he received for contempt of court with the following words: "Even that bandit Oleksy commented on his lustration ruling and I also have the right to comment on my ruling as court ac​tivity". - said Zagorny from the defendant's bench. After the trial he did not hide his irritation - "I won't pay a penny, and to the court I give the sign of Kozakiewiecz (this is a sign of disrespect and contempt shown by a Polish sportsman towards a crowd which was booing him).
In contrast to the above-cited Professor W. Osiatynski we regarded such be​haviour as an abuse of the right to free speech and that due to the attention given to i in the media, our recourse to the public prosecutor's office should play the role ot "test case" whose analysis in court proceedings would result in a definition ot tne limits of acceptable criticism of court rulings. This would also allow the opportunity - which would be desirable in the current Polish conditions - to demonstrate need significantly to broaden the limits, especially since it is possible that the lack
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defined standards of acceptable criticism of courts paradoxically may lead to the type of primitive reactions as seen in the case of the speaker of the House.
The position of the Polish public prosecutor's office and the court
Our standpoint was not met with understanding on the part of the public prosecu​tor's office, which stated that the term "farce" as "a type of comedy based on trivial conflicts is not an insult" and that it was not directed at the court [sic\]. Moreover, the statement "I have the impression that the ruling was decided upon in advance" did not specify "who had earlier decided upon the ruling with whom. There is no doubt that every judgment is decided upon by the members of the appropriate court before it is made public" [sicl]. In other words, according to the public prosecutor's office Oleksy appeared in the centre of the courtroom and stated that the court ruling prob​ably had been agreed upon by the Court before being read out in public, This type of position of course says a lot about the level and degree of politicisation of the Polish public prosecutor's office, which under the government of a different ruling coali​tion would probably have taken a different decision. But that is another issue. In Pol​ish criminal procedure there is however - in the event of such a refusal to take action in a case of an offence prosecuted "by the administration" - the possibility to appeal to the Court, which can overrule the decision of the public prosecutor's office and order it to undertake action. If the public prosecutor's office again refuses to prose​cute, this opens the way to commence a private prosecution, which was our aim. Un​fortunately the court, without "needless" deliberations, agreed with the view of the public prosecutor's office, thus closing the door to presentation of our case in court. The problem we raised of defining the acceptable limits of criticism was not brought forward this time. This does not mean, however, that the problem does not exist and that on an occasion in the future when another such excess takes place, it will not have to be considered.
The issue of the limits of acceptable criticism in the jurisdiction of the Strasbourg Tribunal and in the jurisdiction of countries with a common law system
The starting point of such deliberations, which we wanted to bring before the court, would be article 10 of the European Convention on Human Rights and Fundamental Freedoms which, mentioning "the right to freedom of expression", immediately notes that "the exercise of these freedoms, since it carries with it duties and responsi​bilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of {'»] maintaining the authority and impartiality of the judiciary"*
The answers to the question as to what lies in the interest of guaranteeing au​thority and impartiality as understood in the above-cited article should be sought -in our circles of legal culture - above all in the jurisdiction of the Strasbourg court. This jurisdiction places great emphasis on the need to protect the authority of the ad​ministration of justice.
Freedom of Speech and Contempt of Court: A Case Saidy
One of the first decisions on this subject was the ailing of 22 Februa the case of Barfod v. Denmark, relating to insulting and unsubstantiated crit' a ruling which accused the judges of bias. Bjoni Barfod wrote an article wh' h cised the ruling of a Danish court consisting of one professional judge and tw sors: "The majority of members of local authorities had time to ensure that th I assessors, who are respectively employed by the government as a museum dirr and a consultant on housing policy, would perform their duty - and they did nerf their duty. The sentence was passed by two votes against one in favour of the government, and with such a composition of the court it does not require much im tion to guess who voted how.7 It is difficult not to notice that this type of pronouncement is in a sense similar to the one made by Oleksy when he claimed that the ruling had been decided upon in advance. It insinuated that the ruling was not made in an independent and impartial manner. In contrast to Oleksy however Barfod was found guilty of contempt of court and sentenced to pay a fine of 2000 Danish crowns. In the view of the ECHR, to which he appealed, there was no in​fringement of art. 10 ECHR because: "The article by the defendant included [,. ] the statement that two assessors 'performed their duty \ which in this context could only mean that they cast their votes as government employees and not as independent and impartial judges [...] no proof was presented to show that the defendant was right to believe that two elements of his criticism were so intertwined as to justify the opin​ion expressed about the assessors [...] the defendant based his accusations merely on the fact that the assessors worked for the government. Although this fact provides a basis for differences in opinion as to whether the composition of the court was ap! propriate, it did not provide proof of their 'real' bias which the defendant must have been aware of'.8
A similar position was taken by the Tribunal in its ruling of 24 February 1997 in the case De Haes and Gijsels v. Belgium when it stated, inter alia, that courts play a specific role in a legal State and have to enjoy public confidence. In contrast to pok iticians, who can easily defend themselves against unsubstantiated attacks, judges cannot take recourse to the right of reply. They are obliged to behave with restraint; and for this reason they are entitled to increased protection from destructive attacks, 10 In the same spirit was the decision of the Tribunal in the afore-mentioned rulingof 29 August 1997 in the case Worm v. Austria which, while drawing attention to the need and the possibility of public debate about the court action that was still ongo​ing, warned at the same time that statements which undermine the confidence of public opinion in the role of the court in administering justice should be placed be​yond the limits of admissible commentary.
It thus appears that in accordance with the cited judgments of the ECHRtherj should be greater protection of the courts than of the executive or legislative authori ties because, due to their need to behave with restraint, judges cannot resort to right of reply. This is a different position to that of the above-cited view ot Amu Sekyi of the Supreme Court of Ghana, who considers that the judiciary should have
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the same level of protection as do the executive or the legislative authorities. It also appears from these rulings that judges should be protected from groundless accusa​tions since such slander does not fall under art. 10 of the European Convention of Human Rights. Finally, it seems that the right to freedom of expression does not mean that one resigns from the need to protect a correctly functioning judiciary as the proper forum for resolving disputes in a democratic State.
The factual grounds of a judgment decide whether it is a judgment that is pro​tected by the right to freedom of expression or whether it is in the social interest to penalise the speaker for his statement. If factual grounds exist, one can use a strongly worded statement to criticise the court and even go as far as describing the proceed​ings before the court as a "farce" and to note that the judge decided on the outcome of the case before the conclusion of proceedings.11 In 1994 and 1995 such words were used against judge S. from Slovakia. This judge was ruling in the case of slander against a minister, who had been called to resign because of his fascist past. In an in​terview with the press, the lawyer representing the defendant claimed that the judge had reached a decision before the case had been concluded, pointing to the fact that the judge had been included on a list of candidates for a right-wing party in forth​coming elections and that the views of that party on the subject of what had occurred in Slovakia between 1939-1945 were perceived as being right-wing. According to the ECHR such an opinion cannot be recognised as lacking factual basis and the law​yer 's statement was the expression of a position on a subject of importance for pub​lic opinion.12 One can criticise courts'judgments, even using harsh words, but the criticism must have some basis in facts and must not be based, as in the case of J. Oleksy, on arbitrary suspicions or insinuations.
Some Polish lawyers express the questionable conviction that stating an opin​ion cannot be penalised because an opinion by its very nature cannot be subjected to the burden of proof. According to the rulings of the ECHR however: "Even if the given statement represents the expression of an opinion it has to be based on suffi​cient factual basis; in the event that there is no such basis, the statement will be found to be excessive."13
Not insignificant is also the question of the author's intent: ".. .a citizen, who in good faith privately or publicly criticises actions performed in the courtroom, is not committing an offence" - as Lord Atkin declared in 1936. "The road of criticism is a public road: vagabonds have the right to lose their way, on condition, however, that they refrain from imputing inappropriate motives to those administering justice, and on condition that they exercise the right to criticise but do not act from malice or try to prevent the course of justice: in such a situation they are immune from prose​cution. Justice is not a cloistered virtue: it must be able to bear scrutiny and be re​spectful of even furious observations of ordinary citizens",14
One can be mistaken in one's criticism, but one may not accuse representa​tives of the judiciary of acting wrongfully if there is no evidence of such actions.
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This lack of evidence together with the type of statement may show malice on the part of the actor. The question, however, of how strongly and carefully the factual bases of the accusation must be proven depend on the degree of their gravity. The more serious the accusation the greater the care that should be taken in gathering evi​dence and in drawing conclusions: "The Tribunal must establish whether the defen​dants acted in good faith and fulfilled the obligation of journalistic accuracy when verifying the factual bases of their accusations".1"
This also depends on the category of persons, and also their social status. There are two categories of persons, who for reason of the function they hold or their social status, certainly have to show particular caution and restraint in any criticism that they make. These are the representatives of the legal profession and public fig​ures. Lawyers, judges and public prosecutors do not only have greater authority on matters of administration of justice in the eyes of the public but also even more often appear in court. Their negative remarks are more credible, while their frequent con​tact with a court of law provides them with, on the one hand, greater opportunities to get used to correct behaviour in facia curia, and on the other hand, their frequent presence in a court of law gives them more opportunities to disturb the course of jus​tice. However, public figures have privileged access to the mass media and their crit​icism has greater power to inflict damage than the complaints of an ordinary citizen. An opposite category is made up of journalists, to whom the ECHR accords the right to exaggeration and intellectual provocation in describing the administration of jus​tice.16
How far one can go depends also on the stage of the proceedings since wrong​ful criticism of unfinished proceedings may be potentially more harmful than criti​cism made after a sentence has been passed.17 In order for such criticism not to be unlawful, it would be well for it to be limited to presenting the facts, which decide about further action in the case, i.e. in particular the appeal to a higher instance. It also depends on what kind of a court is being criticised - a court made up of profes​sional judges, which should be more resistant to such criticism, or whether it is the jurors, or in Polish circumstances a lay judges which might be less able to deal with such criticism.18
It may depend on the country and its legal culture,19 since in places where courts are traditionally held in high esteem they can allow themselves to be more tol​erant,20 especially if, as is the case in Anglo-Saxon countries, they have sufficient means to discipline those responsible. In Poland such means, especially with respect to defendants, are seen as being far from adequate.
The criteria of acceptable behaviour
In a concrete case, appraisal of the extent to which a statement can be tolerated could therefore depend on whether the stated accusations were real or at least had a well-founded basis21 and were made in good faith, or whether they were made with​out any basis and with bad intentions; whether it concerns a poor individual, or
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whether it concerns an individual of high social status; whether the ruling had a pri​vate or a public character; whether the statement was made in a moment of emotion or whether on the contrary it was calculated; whether it took place in the court room or outside the court room; during the course of a trial or after its conclusion; in a country with a mature democracy or in a country in which the authority of the justice system was still fragile.
All these, and perhaps even other elements not mentioned here, may have a bearing on the decision whether an insulting and accusatory statement can still be tolerated or whether the court should react to it. A court should not, for instance, re​act to an emotional outburst by a defendant, confused by the formalised world of the administration of justice, who then regrets his statement, especially if it was not made public and could not have influenced either the proceedings or threatened the authority of the court. Excessive protection of the court in such a case could only make it a laughing-stock. It is another thing when the insulting and accusatory state​ment relating to the court comes from, as it did in this case, the second person in the State, who should have been responsible for its authority. It was uttered with bad in​tent and staged as a sort of political happening which was to have influenced the on​going proceedings.
These types of cases, for the good of the administration of justice in accor​dance with Strasbourg jurisdiction, need to be censured with the help of instruments provided by the criminal code through court proceedings (trials), which in such cases should be the forum of the afore-mentioned public debate serving to elaborate appropriate standards. Only this type of public discourse can lead to the drawing up of an approximate but never unequivocal answer to the question: how far do the lim​its of possible criticism of court rulings stretch and what forms can such criticism take? This should lead to an appropriate balancing of the "tensions" that arise in sim​ilar situations between two fundamental requirements for a legal State: freedom of speech and proper functioning of the system of justice.
Unfortunately, as can be seen, our action to make the Oleksy case a "test case" came to nothing. Therefore, in this context it is difficult to say where the limits should be under Polish conditions. On the one hand, criticism, and even discussion, of court rulings is seen as being inappropriate ("one does not comment on rulings of independent courts"), on the other hand, behaviour such as describing court pro​ceedings as a "farce" or insinuations such as "I have the impression that the ruling was decided upon in advance" are not considered to be an offence. It could be said that Poland in this case has joined the group of the most liberal jurisdictions were it not for the fact that this is more likely to be the result of the lack of such jurisdiction.
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